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In re Application of: 
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Examiner: COCKS, JOSIAH C. 



Art Unit: 3749 



MAIL STOP: RCE 

Commissioner for Patents 
P.O. Box 1450 

Alexandria, Virginia 22313-1450 
Sir: 



TRANSMITTAL 



Please file the following enclosed documents in the subject application: 



1. 
2. 
3. 
4. 
5. 



This Transmittal with Certificate of Express Mail; 
AmendmentA; 

Request for Response within the Third Month; 
Terminal Disclaimer; 

Check #5425 in the amount of $1150.00 to cover the $1020.00 Three 
Month Extension Fee, and the $130.00 Terminal Disclaimer Fee; 



CERTIFICATE OF EXPRESS MAIL 
EXPRESS MAIL NO. EQ 219177668 US 



I hereby certify that this paper or fee is being deposited with the United States Postal 
Service as Express Mail "Post Office to Addressee" service under 37 C.F.R. § 1.10 on 
the date indicated below ancLis addressed to Mail Stop: Amendment, Commissioner for 
Patents, P.O. Box ^O^lj^fcandria, Virginia 22313-1450. 
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6. Copy of Office Action; 

7. Copy of Interview Summary; and 

8. Our return postcard which we would appreciate you date stamping and 
returning to us. 



Filed herewith is a Request for Response Within the Third Month and a Terminal 
Disclaimer. Also enclosed is Check #5425 in the amount of $1150.00 to cover the 
$1020.00 fee for the Request for Response within the Third Month, and the $130.00 fee 
for the Terminal Disclaimer. 



Respectfully submitted, 




Reg. No. 41627 



1 103 Concord Avenue 
Southlake, Texas 76092 
(817) 821-3956 (Voice) 
(817) 421-6392 (Fax) 



(Email) 



david.bolton@turbochef.com 



ATTORNEY FOR APPLICANT 
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1 
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3749 

DATE MAILED: 04/0772006 



Please find below and/or attached an Office communication concerning this application or proceeding. 
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MCFADDEN. DAVID H. 



Art Unit 
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appear on tt© cover sfree* wftfi the correspondence address - 



^SHORTENED STATUTORY PERIOD FOR " ^ WgggggW « THIRTY (30, DAYS. 

^^^^^^^^^^^^^^ _ 

earned patent term adjustment See 37 CFR 1.704(b). 

Status 

1)12 Responsive to communications) filed on f*QF fftf ftmMtmmt fifed 
o*\n This action is FINAL 2b)S This action is non-final. 

closed in accordance with the practice under & parte Quajrfe. 1935 CD. 11, 453 O.G. 213. 

Disposition off Claims 

4) ES Claim(s) 95-109 is/are pending in the application. 

4a) Of the above ctatm(s) Is/are withdrawn from consideration. 

5) D Claim(s) is/are allowed. 

6) 0 Claim(s) 95^Q9 rejected. 

7) D aaim(s) isfere objected to. 

8) D Claim(s) are subject to restriction and/or election requirement 

Application Papers 

9) D The specification is objected to by the Examiner. 

10)D The drawmgts) filed on is/are: a)D accepted or b)D objected to by the Examiner. ^ 

Applicant may not request that any objection to the drawls) be held In abeyance. See 37 CFR 1.85(a). 
Replacement drawing shee«s) mducflng the corredkm is required if the to. See 37 CFR 1.121 (d). 

1DD The oath or declaration is objected to by the Examiner. Note the attached Office Acton or form PTO-1 52. 

Priority under 35 U.S.C. § 119 

12)Q Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 119«Hd) or (f). 
a)QAII b)D Some *c)Q None of: 

1.0 Certified copies of the priority documents have been received. 

2 D Certified copies of the priority documents have been received in Application No. , 

3.D Copies of the certified copies of the priority documents have been received in this National Stage 
application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 



AttBChmsntfe) 

1) □ Notice of References Cited (PTO-892) 

2) G NoGce of Draftsperson's Patent Drawing Review (PTO-948) 

3) □ Information Disclosure Statements) (PTO-1 449 or PTG/SB/08) 

Paper Wo(sVMaaozaB 



4) □ Interview Summary (PTO-413) 

Paper Mo(s)/aflafl Date. 

5) □ Notice of informal Patent Application (PTO-1 52) 

6) □ Other. ^. 



US. Patent end Trctosk Office 
PTOL-326 (Rev. 7-05) 



Office Action Summary 
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Continued Examination Under 37 CFR 1.114 
1. A request for continued examination ("RCE") under*37-CFR 1.114, including the fee set 
forth in 37 CFR 1.17(e), was filed in this application after final rejection. Since this application 
is eligible for continued examination under 37 CFR 1.1 14, and the fee set forth in 37 CFR 
1.17(e) has been timely paid, the finality of the previous Office action has been withdrawn 
pursuant to 37 CFR 1.114. Applicant's RCE submission and accompanying amendment filed on 
3/22/2006 have been entered. 



Terminal Disclaimer 

2. The terminal disclaimer filed on 3/22/2006 disclaiming the terminal portion of any patent 
granted on this application that would extend beyond the expiration date of U.S. Patent No. 
6,874,495 has been reviewed and is NOT accepted. 

An attorney or agent, mot off raid, is not authorized to sign a terminal disclaimer in the 
capacity as an attorney or agent acting in a representative capacity as provided by 37 CFR 1 .34 
(a). See 37 CFR 1.321(b) and/or (c). Per the Revocation of Prior Powers of Attorney filed 
12/14/2005, the attorney or agent, David Bolton, who signed the Terminal Disclaimer is no 
longer of record 

The person who signed the terminal disclaimer is not recognized as an officer of the 
assignee, and he/she has not been established as being authorized to act on behalf of the assignee. 
See MPEP § 324. It would be acceptable for a person, other than a recognized officer, to sign a 
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terminal disclaimer, provided the record for the application includes a statement that the person 
is empowered to sign terminal disclaimers and/or act on behalf of the organization. 

Accordingly, a new terminal disclaimer which includes the above empowerment 
statement will be considered to be signed by an appropriate official of the assignee. A separately 
filed paper referencing the previously filed terminal disclaimer and containing a proper 
empowerment statement would also be acceptable. 

Claim Rejectwms - 3S U$C§ 103 

3. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in mis Office action: 

having ordinary skill in the art to which said subject matter pertains. Patentability shall not beneganvea uy 
manner in which die invention was made. 

4. Claims 95-99, 101, 102, and 104-109 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over U.S. Patent No. 4,327,279 to Guibert CGufoerT) (cited by applicant). 

Guibert discloses an invention substantially as described in applicant's claims 95-99, 101, 
102, and 104-109. In particular, Guibert teaches a system and method of speed heating a food 
product with gas comprising the steps of providing a housing (10) defining a heating chamber 
(area within compartment 14), and providing at least three means (see Fig. 3 and holes of 14a, 
14b, and 14c) for directing gas into the heating chamber. Heating means in the from ofheaters 
(18 and 19) and a blower (15) and motor (16) are provided to selectively control a flow of air 
through the holes in compartment (1 4) to propel the air at high velocity causing collision in order 



Page 4 



Application/Control Number. 10/614,532 
Art Unit 3749 

to rapidly heat food products placed therein (see col. 6, lines 21 -56 and Fig. 2). Guibert also 
discloses conduits for directing gas to and from the chamber (Asl and As2, Fig. 2). 

In regard to the recitation that the method relates to speed "cooking" a food product, the 
examiner does note that Guibert desired only to heat the food products contained within chamber 
and not "cook" them. However, the purpose for not cooking these products is so that they may 
be refrozen for later use (see col. 5, lines 29-37). Further, Guibert provides for the interrupted 
application of heat in order to preventing cooking of the food products and acknowledges that 
cooking would result if the heat source is not interrupted (see col. 6, line 65 through col. 7, line 
17). It has been held that the elimination of a step and its function is obvious if the function is 
not desired. See MPEP 2144.04(II)(A). The examiner considers that it would be obvious to a 
person of ordinary skill in the art that were one to eliminate the heat interruption described in 
Guibert if one is not concerned with merely heating a food product to allow it to be refrozen. 
Accordingly, the person of ordinary skill would recognize that the method and system ofGuibert 
would then be provided for cooking the food product 

In regard to the limitation of an "exposed surface of the food product," (claims 95 and 
109) applicant does not define how the surface of the food product must be exposed. 
Accordingly, this limitation is at least met by a food product that is exposed to heat The food 
products arranged in the tray (12) of Guibert clearly included surfaces that are exposed to the 
heat provided by the flow of hot air and thus clearly meet this limitation of applicant's claims. 

Further in regard to the "exposed surface..." limitation as appears in the system claim 
1 09, a food product is not positively recited in the claim. Instead this claim is merely limting to 
the structure of the gas directing means, which is configured to direct gas in the manner recited 
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to the food product. As noted above, the gas directing means of Giribert are considered to 
configured in the same manner as recited by applicant and would therefore function to direct gas 
to any exposed surface of a food product placed in the oven. 

Attentively, the food tray (12) of Guibert is clearly disclosed as having a removable lid 
(12A). The purpose of this lid is to seal the contents of tray during the heating process (see col. 
5, lines 38-40). Applicant is unconcerned with sealing the food product during heating and 
accordingly does not include any lid over the food product. However, it has been held that the 
eUmination of a step or element and its function is obvious if the function is not desired. See 
MPEP2144.04dD(A)- In this case, a person of ordinary skill in the art unconcerned with sealing 
the contents of me tray would reasonably consider it obvious to therefore remove the lid and its 
associated sealing function during heating. Therefore, the recitation that the food product has an 
exposed surface does not patentably distinguish applicant's invention over Guibert 

In regard to claims 104-106, Guibert clearly discloses that the gas directed by blower (15) 
is propelled at high velocity (see Abstract). To have selected a specific velocity, such as that 
recited in claims 104-106, would be simply a matter of optmnzing the prior art disclosure of high 
velocity and is not regarded as patentably distinct See MPEP 2144.05 (H)(A). 

5. Claims 100 and 103 are rejected under 35 U.S.C. 103(a) as being unpatentable over U.S. 
Patent No. 6,060,701 to McKee et aL CMcRee"). 

Guibert teaches all the limitations of claims 100 and 103 except for a damper means and 
possibly for a variable speed motor for the blower. 
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McKee teaches a speed cookmg/heating oven in the same field of endeavor as Guibert 
In McKee, it is recognized that a conduit (20) providing for the circulation of air (i.e. gas, see 
col. 3 '. lines 4<M2) may include a damper to modify the air flow through the conduit McKee 
also discloses the use of a variable speed blower but notes** a damper also desirably serves to 
provide a similar effect as a variable speed blower when a fixed speed blower is employed (see 
col. 5, lines 55-59). 

Therefore, in regard to claims 100 and 103, it would have-been obvious to a person of 
ordinary skill in the art at the time the invention was made to modify the oven of Guibert to 
incorporate the damper and variable speed blower as taught in McKee to desirably control the 
volume of air flower to provide the desired thermal energy for the cooking chamber (see McKee, 
col. 5, lines 50-59). 

Bowfole Patenting 

6. The nonstatutory double patenting rejection is based on a judicial 
grounded in public policy (a policy reflected in the statute) so as to prevent the unjustified or 
improper timewise extension of the "right to exclude" granted by a patent and to prevent possible 
harassment by multiple assignees. See In re Goodman, 1 1 F.3d 1046, 29 USPQ2d 2010 (Fed. 
Cir. 1993);/nreIo^759F.2d 887,225USPQ645(Fed.Cir. 1985); In re Van Ornum, 686 
F.2d 937, 214 USPQ 761 (CCPA 1982); ht re Vogel, 422 F.2d 438, 164 USPQ 619 (CCPA 
1970);and, In re Thorington, 418 F.2d 528, 163 USPQ 644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1.321(c) may be used to 
overcome an actual or provisional rejection based on a nonstatutory double patenting ground 
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provided the conflicting application or patent is shown to be commonly owned with this 

application. See 37 CFR 1.130(b). 

Effective January 1. 1994, a registered attorney or agent of record may sign a tenninal 
disclaimer. A terminal disclaimer signed by the assignee must wily comply with 37 
CFR 3.73(b). 

7. Claim 109 is rejected under the judicially created doctrine of obviousness-type double 
patenting as being unpatentable over claim 1 of U.S. Patent No. 6,874,4950" 495 patent"). 

Although the conflicting claims are not identical, they are not patentably distinct from 
each other because though claim 1 09 is broader in scope than claim 1 of the '495 patent it is 
claiming the same invention. 

8. The prior Office action included double patenting rejections on the basis of "cc-pending 
Apphcation No. 10/614,532." However, as tins apptication is Application No. 10/614,532, the 
statement of the grounds of the double patenting rejection in the prior Office action is clearly in 

As best can be determined, it appears the examiner intended to reference applicant's 
pending Application^. 10/614,710. However, review of the claims of both this application 
and copending Application No. 10/614,710 reveals no issues of double patenting between them 
Accordingly, the prior double patenting rejection on the basis of "co-pending Application No. 
10/61 4,532" is withdrawn. 



error. 

CO 
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Response to Arguments 
9. Applicants arguments filed 3/22/2006 have been fully considered but they are not 

persuasive. 

Applicant argues that by amendmg theclaims to recite that the food product has an 
"exposed surface" renders applicant's claims free of Guibert For the reasons noted in the 
sections above, this argument is not persuasive. 

Applicant also argues that Guibert does not show a method of cooking a food product 
TWs argument is not persuasive. As has been noted, Guibert cleariy discloses that the food 
products are heated and expressly notes that cooking would result were the heat supplied to the 
oven to be uninterrupted (see Guibert, as least col. 6, line 65 through col. 7, line 17). 
Accordingly, a person of ordinary skill in the art would reasonably understand that were cooking 
of the food product desired one would eliminate the heat interruption described in Guibert 

Applicant also argues that Guibert does not disclose colliding gas streams as recited in 
applicant's claims. However, far from "teaching away" from such colliding as alleged by 
applicant, Guibert clearly discloses that the gas/air streams passing through the angled portions 
of the compartments walls (14) are moving as high velocity and around the food product trays 
(12) (see Guibert, at least col. 6, lines 42-56). In circulating around the trays (12) the heat air 
flows would necessarily come into contact (i.e. collide) with one another in order to perform 
their intended function of rapidly transferring heat to the food product Applicant points to the 
Olustrated flow arrows of Fig. 2 of Guibert as some form of evidence that the flows do not 
collide. However, the examiner notes that at the very least these arrows indicate that the flow 
passing from panel (1 4b) would collide with the flow from panel (14c) in order to jointly exit the 
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duunbe.formedbyc.mpartme^ 

Likewise, atthe very least me flows ^fmdWmdvmtW^"*'**"'** 
exitattheend of panel (14e). Accordingly, this argument is not found persuasive. 

Applicant appears to argue that McKee also does not disclose the colliding air flows as 
recited in apphcant's claims. However, as noted above, such air flows are present in Guibert 
McKee has been cited to show a variable speed motor/blower in an oven similar to mat of 
Guibert. As applicant does not dispute the presence of such motor/blower, McKee is properly 
considered to show that for which it has been cited. 

For the reasons noted, applicant' s claims do not distinguish over the prior art of record. 

ConcttasioR 

10. This action is made non-final. A THREE (3) MONTH shortened statutory period for 
reply has been set Extensions of time may be available under the provisions of 37 CFR 

1 . 1 36(a). In no event, however, may a reply be timely filed after SIX (6) MONTHS from the 
mailing date of mis communication. 

11. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Examiner Josiah Cocks whose telephone number is 
(571) 272-4874. The examiner can normally be reached on weekdays from 8:00 AM 
to 5:30 PM. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Ehud Gartenberg, can be reached at (571) 272-4828. The fax phone number for the 
organization where this application or proceeding is assigned is (571) 273-8300. 
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Information regarding the status of an application may be obtained from the Patent 

Apphcationlnforn^ Stetus infonnation te 

^'bic^tadtePtt^PAm-rFyhfcFAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pahKlirectuspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at.866-217-9197 (toll-free). 
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ieorn» (*)rwf McFaddan (applicantL. 

Date of Interview: n? Qctobar2006. 



2)0 applicants representative] 
e)SNo. 



Type: a)d Telephonic b)D Video Conference- 
c)!3 Personal (copy given to: 1)H applicant 

Exhibit shown or demonstration conducted: d)D Yes 
If Yes, brief description: • 

Claim(s) discussed: g£lfi£. 

Identification of prior art discussed: (?<ribert and McKee. 

Agreement with respect to the claims f)D was reached. g)EI was not reached. h)D N/A 

Substance of Interview including description of the genera, nature of what was agreed to if an agreement was 
reached, or any other comments: Sm Continuation Sheet 

allowable'"© available, a summary thereof must be attached.) 

THE FORMAL WRITTEN REPLY TO THE LAST OFFJCEACTO^^^ |S 
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I f^^TATeStOF ^THeSjBSTANCE OF THE INTERVIEW.. SeeSummaryof Record oflntervtew 
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- Name of examiner 
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substance of the Interview. 
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Continuation Sheet (PTOL-413) 
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agreement was reached, or any other ^^^'^Sr^DrSSe mSbSSSSi did not disclose 
aiscuss the merits of the Office action marted ^"^J^^^SSXi arrangement identified by the 
colliding gas-flows. Applicant's representatives and applicant argued *«J«"JJ tZtEoof the flows identified in 
exainer in Guibert would not produce colliding flow. The «-^«£E22!K«rEK ESS? Applicants 
Guibert would contact one another and that this contact was ^^^SJ'S Guibert was 
r^resenttivea^asse^ 
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amendment, the application will be subject to updated and possibly further search. 
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